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Appearances:  Max A. Wernick, Esq., Office of the Solicitor,
U.S. Department of Labor, Dallas, Texas, for
Petitioner; Coy J. Rush, Jr., Esq., Hixon,
Cleveland & Rush, Paris, Arkansas, for Respondent

Before:      Judge Broderick
.STATEMENT OF THE CASE

The Secretary of Labor seeks civil penalties for six alleged
violations of mandatory health and safety standards cited on
October 28, 1985.  Respondent contends that it was not subject to
the Act at the time of the alleged violations, and denies that it
violated the standards as alleged.  Pursuant to notice, the case
was heard on the merits on. August 14, 1986 in Fort Smith,
Arkansas.  Lester Coleman testified on behalf of the Secretary.
Ricky Brown testified on behalf of Respondent.  Both parties
waived their rights to file posthearing briefs.  I have
considered the entire record and the contentions of the parties,
and make the following decision.

.FINDINGS OF FACT

1.  At all times pertinent to this proceeding, Respondent
was the operator of a surface coal mine in Sebastian County,
Arkansas, known as the No. 1 Mine.

2.  The mine was opened and an MSHA ID Number was issued
about October 10, 1985.  Prior to that date, Respondent had
operated a surface coal mine in Lamar, Arkansas.  Coal was last
removed from the Lamar mine in May or June 1985.  Thereafter,
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